
A
buse of superior bargain-
ing position laws prohib-
it a party to a business 
arrangement, holding 
what is considered to be 

a superior bargaining position rela-
tive to another party to the arrange-
ment, from engaging in activities 
that are deemed to be unfair trade 
practices. Several jurisdictions in 
Europe and Asia have such laws, 
including France, Germany, Japan 
and South Korea. China is consider-
ing adding such a prohibition to its 
Anti-Unfair Competition Law, defin-
ing a superior bargaining position 
as “an advantageous position in 
a specific transaction held by an 
undertaking in terms of capital, 
technology, market access, distribu-
tion channel and material procure-
ment, etc. and its trading counter-
party is reliant on such undertaking 
and is difficult to switch to other 
undertakings.”1

The United States has no law at the 
federal level regarding “unfair trade 
practices” generally. At the federal 
level, the closest may be the Lan-
ham Act §43, 15 U.S.C. §1125, and the 
Federal Trade Commission Act §5, 

15 U.S.C. §45. Neither covers unfair 
trade practices generally.

Lanham Act §43 essentially estab-
lishes a cause of action for anyone 
who suffers lost sales or damage to 
business reputation as a direct result 
of another’s false or misleading state-
ments. The most common type of 
such statements is false advertising. 
The U.S. Supreme Court has noted 
that, as set forth in §45,2 the Lanham 
Act, including §43, protects against 
unfair competition, based upon the 

common law tort of unfair com-
petition which is “concerned with 
injuries to business reputation and 
present and future sales.”3

FTC Act §5 prohibits unfair meth-
ods of competition and unfair or 
deceptive acts or practices in com-
merce. There has been much discus-
sion over what §5 covers that is out-
side the Sherman and Clayton Acts.

The FTC’s 2015 Statement of 
Enforcement Principles Regarding 
“Unfair Methods of Competition” 
Under Section 5 of the FTC Act states 
that §5 covers acts “that contravene 

the spirit of the antitrust laws and 
those [acts] that, if allowed to mature 
or [be] complete[d], could violate 
the Sherman or Clayton Act.”4 The 
FTC set forth three principles that it 
will follow in determining whether an 
act or practice is an unfair method 
of competition under §5 that may be 
outside the scope of the Sherman or 
Clayton Acts—

• the public policy underlying the 
antitrust laws, that of promoting 
consumer welfare;
• whether the conduct has 
caused or is likely to cause harm 
to competition or the competitive 
process, taking into account any 
associated cognizable efficiencies 
and business justifications; and
• the FTC is less likely to chal-
lenge conduct as an unfair meth-
od of competition on a standalone 
basis if enforcement of the Sher-
man or Clayton Act is sufficient 
to address the competitive harm 
from the act or practice.5

As for the other prong of §5 of the 
FTC Act, the FTC may conclude that 
conduct constitutes “unfair acts or 
practices” only if “the act or practice 
causes or is likely to cause substan-
tial injury to consumers which is not 
reasonably avoidable by consumers 
themselves and not outweighed by 
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countervailing benefits to consumers 
or to competition.”6

Therefore, at the federal level, 
there are no laws that cover unfair 
trade practices generally.

United States

With respect to abuse of superior 
bargaining position in particular, 
the United States has no law that 
addresses that concept generally. 
The Robinson-Patman Act, 15 U.S.C. 
§13, might be considered a type of 
abuse of comparative advantage 
position law. The Robinson-Patman 
Act prohibits price discrimination 
among similarly situated custom-
ers that might injure competition, 
the discriminatory provision of or 
payment for services, and inducing 
or knowingly receiving discrimina-
tory prices. It was enacted during 
the Great Depression to address 
concerns about the comparative 
advantage position of downstream 
players, specifically large supermar-
ket chains such as A&P.7

However, the United States is a fed-
eral system, and U.S. states may and 
do enact laws that overlap with or 
fill in gaps in federal laws, and/or are 
inconsistent with federal laws. Many 
states have enacted laws that address 
unfair competition that are similar to 
§43 of the Lanham Act.8 Many have 
also diverged from federal law in 
continuing to apply the per se rule 
to resale price maintenance.9 Thirty-
five states have enacted Illinois Brick 
repealer statutes,10 to make it clear 
that those states’ antitrust laws allow 
indirect purchasers to recover dam-
ages for overcharges resulting from 
antitrust violations, contrary to the 
rule under federal law established by 
the Supreme Court in Illinois Brick 
Co. v. Illinois.11 Beyond those general 
laws, many states also have specific 

laws that reflect concerns with supe-
rior bargaining positions.

Many states have laws regarding 
automobile dealerships and fran-
chise relationships that reflect con-
cerns similar to those that drive com-
parative advantage position laws. 
Franchises and automobile dealer-
ships may be the two most common 
areas of sectoral regulation by U.S. 
states protecting the distributor rela-
tive to the manufacturer. California’s 
Franchise Investment Law12 and Vehi-
cle Code,13 and New York’s Franchise 
Act14 and Franchised Motor Vehicle 
Dealer Act15 may be good examples 
of the genre.

Both California’s and New York’s 
franchise laws require registration 
with the state authority that includes 
detailed financial statements by fran-
chisors who seek to appoint fran-
chisees in the state and set forth 
detailed disclosures that the franchi-
sor must provide to potential fran-
chisees. The required disclosures 
include information regarding the 
franchisor, fees, franchise terms, 
renewal, termination, transfer, dis-
pute resolution and earnings claims. 
The laws set forth fraudulent, prohib-
ited and unfair practices. They also 
require a minimum time for proposed 
franchisees to review any contracts. 

The California Department of Busi-
ness Oversight has published Guide-
lines for Franchise Registration,16 
which provides detailed guidance 
to franchisors regarding their dis-
closure and registration obligations. 
The New York Attorney General has 
issued detailed Franchise Regula-
tions17 and published a Franchise 
Registration Information Sheet18 
providing guidance to franchisors 
regarding registration requirements, 
franchise renewals and amendments, 
advertisements and brokers.

The California Vehicle Code con-
tains detailed requirements as to 
notices and disclosures that auto-
mobile manufacturers must give to 
their dealers, the process of termi-
nating or not renewing a dealer, the 
conditions for any modification of 
dealership agreements, and the relo-
cation or addition of dealerships in 
a geographic area. The Vehicle Code 
also places conditions on an automo-
bile maker’s ownership or operation 
of dealerships in competition with 
independent dealers. California’s 
New Motor Vehicle Board has pub-
lished an Informational Guide for 
Manufacturers and Distributors,19 
which explains the requirements 
of the Vehicle Code for automobile 
manufacturers and distributors. 

New York’s Franchised Motor 
Vehicle Dealer Act prohibits various 
activities by franchisors as unfair 
business practices and limits manu-
facturer interests in dealerships.20 It 
also identifies restrictions on deal-
erships as unreasonable21 and sets 
forth limitations and requirements 
on dealership terminations, cancel-
lations or non-renewals.22 The New 
York law also provides for dispute 
resolution processes between manu-
facturers and dealers.23

Therefore, while there is no gen-
eral law in the United States regard-
ing abuse of superior bargaining 
position, the concern exists and is 
addressed in many states for specific 
industries in which there is a con-
clusion that a superior bargaining 
position is common. 

Comparative Advantage

A focus on comparative advantage, 
which is distinct from dominant mar-
ket position and based on relative 
bargaining power rather than on 
market power, may interject antitrust 
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enforcers into commercial negotia-
tions, which government is poorly 
suited for, and into normal market 
operations, which may impede nor-
mal market functioning. This would 
ultimately be detrimental to consum-
ers and to the economy, as such a 
prohibition would likely affect most 
directly the most efficient and com-
petitive firms.

The current consensus in the 
United States is that the purpose of 
competition law in general is to pro-
mote consumer welfare through the 
competitive process.24 A buyer that 
is able to use its position to extract 
more favorable terms from suppli-
ers may in turn pass on the resulting 
savings for the benefit of consumers. 
But a law that penalizes the unilat-
eral actions of such a buyer, or other 
entities, that otherwise lacks market 
power, cannot only lead to inappro-
priate government intervention into 
routine business decisions and agree-
ments, but also increase the risk of 
chilling pro-competitive conduct. 

Such a prohibition on undertakings 
with a comparative, but not market-
dominant, advantage vis-à-vis their 
trading counterparties, may deter 
companies from doing business with 
small- or medium-sized counterpar-
ties, distributors or suppliers that the 
law ostensibly seeks to protect, there-
by hurting economic efficiency and 
consumer welfare, as well as the small 
businesses that such a prohibition 
may be intended to protect. There 
is also a danger that counterparties 
will mischaracterize benign actions 
to attack their rivals or competitors 
who are trading partners and seek 
government intervention to enhance 
their bargaining position.

If an abuse of superior bargaining 
position law is nonetheless adopted 
or retained, the same economic prin-

ciples and analytical framework that 
support abuse-of-dominant-position 
provisions could be applied to abuse-
of-superior-bargaining position provi-
sions. Under this framework, when 
the conduct challenged as an abuse 
of superior bargaining position does 
not have an anticompetitive effect 
and instead results in enhanced effi-
ciency and increased consumer wel-
fare, it should not be deemed abuse 
of superior bargaining position.

Another approach may be to 
focus on the industries and busi-
nesses where concerns seem to 
be concentrated and adopt laws 
such as franchise regulatory laws 

for those industries, establishing ex 
ante what is legal, rather than try-
ing to determine ex post whether a 
superior bargaining position exist-
ed and was abused. This way, the 
remedy can be focused on where 
the problem appears to be, instead 
of being a universal medicine that 
is generally unnecessary except 
possibly in a few problem areas.
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While there is no general law 
in the United States regarding 
abuse of superior bargaining 
position, the concern exists and 
is addressed in many states for 
specific industries in which there 
is a conclusion that a superior 
bargaining position is common. 


